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On a personal 
note, I am: 

• An Appointee and 
• A Health and Welfare Deputy 

and
• A donee of an LPA for property 

and affairs 
(NOT for the same person )



All of these require me to: 
• Make decisions within the sphere of my authority, in the persons best 

interests
• When the person lacks mental capacity to make them (or in the case of the 

LPA when/if asked) 
I’m also 
• a parent of someone with impaired mental capacity to make some decisions 

and
• the daughter of someone who struggles with decision making because of the 

technological world we live in ….. But is mentally competent
I’ve never used the phrase NEXT OF KIN



I see my ‘legal’ position as a last resort
• I expect professionals to understand and practice Principle 2 of the MCA
• I practice Principle 2 of the MCA (every year my Deputyship Report says 

that!)
• As a parent this sometimes means tolerating decisions which are different 

to what I would advise
• I expect to be heard by professionals in their decision making
• I expect to be viewed as an expert not a nuisance



So 
how/where 
do we find 
this middle 
ground?
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The Mental Capacity Act 2005 



To professionals I would say:
Are you sure that you are the decision maker?
• Its to easy to assume the role as an automatic right.
• The existing MCA Code of Practice has added to the confusion around the term ‘decision 

maker’
5.8 Under the Act, many different people may be required to make decisions or act on 
behalf of someone who lacks capacity to make decisions for themselves. The person 
making the decision is referred to throughout this chapter, and in other parts of the Code, as 
the ‘decision-maker’, and it is the decision-maker’s responsibility to work out what would be 
in the best interests of the person who lacks capacity. 
5.9 What this means is that a range of different decision-makers may be involved with a 
person who lacks capacity to make different decisions.
The new (currently Draft Code) says it much better ……..



Who is the decision-maker? (Draft MCA Code)
5.15 In the Code, and in everyday use, the term “decision-maker” is frequently used. However, in 
general, it is important to understand that the Act does not identify any formal decision-makers. The 
exceptions are: 
• If a Lasting Power of Attorney or Enduring Power of Attorney has been made and registered, or a 
deputy has been appointed under a court order, then the attorney or deputy will be the decision-maker 
for decisions within the scope of their authority; 
• Where the Court of Protection makes the decision on behalf of the person
5.16 In every other case, the Act does not say that any specific person or type of person is the decision-
maker. Wherever appropriate, a decision as to what is in the best interests of a person unable to take 
the relevant decision should be reached informally and collaboratively between those involved in their 
care or interested in their welfare, whether paid/professional or unpaid. 
This means that: 
• The fact that someone is seen as the person’s next of kin does not mean that they have any legal right 
to make any decision on their behalf; but also that 
• A professional does not have a right to make the decision on behalf of the person simply because they 
occupy a particular position. 



When professionals take over
• Professionals can be too quick to assume they 

are automatically the best interests decision 
maker  

• Professionals don’t always check if family have 
the correct legal authority for decision making

• Professionals focus on promoting rights, but they 
sometimes get the rights, wrong

• If Professionals don't hear from those who know 
the person best, they have inadequate 
information which is risky

• Strength based practice doesn’t mean ignoring 
those who are closest and have essential 
information.



To family I would say:
• We must make sure our kindness doesn’t 

wrap the person up too tightly
• Supporting decision making is hard
• Even where professionals are the decision 

maker, we still have the best knowledge of 
the person 

• The MCA requires a decision maker to 
consult ‘anyone engaged in caring for the 
person or interested in their welfare’ 



What do family members bring?

• They often have the most and the best, 
information about the person they love

• They can often bring context and detail to a mental 
capacity assessment (by providing triangulation)

• They can share how best to communicate with the 
person

• They can often interpret those key non-verbal cues 
• They must be consulted when best  interests 

decisions are being made by other decision 
makers



If Professionals  don’t 
have the full picture, they 
might proceed in the 
wrong direction.

If families don’t know 
their rights, they might 
get left out.

The MCA leads the way.



From “Who’s your next of 
kin?” To “How can we 

support you?”

Professor Keith Brown
Bournemouth University
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The Telegraph, 8th January 2017

PC Paul Briggs



Action webinar 2

https://ncpqsw.com/public
ations/next-of-kin-
understanding-decision-
making-authorities/

https://ncpqsw.com/publications/ad
vance-decisions-to-refuse-
treatment/

Resources freely available

https://ncpqsw.com/publications/next-of-kin-understanding-decision-making-authorities/
https://ncpqsw.com/publications/advance-decisions-to-refuse-treatment/
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Resources freely available

https://ncpqsw.com/publicat
ions/guidance-on-the-use-
of-the-mental-capacity-act-
for-decisions-regarding-
clinical-treatment-and-care-
an-introduction/

https://ncpqsw.com/pub
lications/advance-care-
planning/

https://ncpqsw.com/publications/guidance-on-the-use-of-the-mental-capacity-act-for-decisions-regarding-clinical-treatment-and-care-an-introduction/
https://ncpqsw.com/publications/advance-care-planning/
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• What are you / we doing to better protect yourselves and 
your loved ones???

• We must start having conversations with our own loved ones 
about our own mortality – and how we want to be supported 
at our ‘vulnerable times’

• We must talk about our ‘end of life’ desires - advance care 
planning for all adults – not just the elderly 

Advance planning
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• Only about 5% of UK adults have a LPA Health and Welfare!!
o We must all do more to improve this 
o Registration of LPAs is free for those on welfare benefits

• OPG needs a massive publicity drive to raise awareness of the value and need for an LPA
o It needs to streamline and improve its registration process

• NHS needs to stop asking who a patient’s “next of kin” is
o Change all forms to “Do you have an attorney? (If not, why not?)” and “Who should we contact 

in case of emergency?”

Advance planning



Families, Decisions and 
the Law

Kirsty Keywood
School of Social Sciences
University of Manchester



Family perspectives
• Families perspectives on the person are not taken into account (sufficiently). 

• Families positioned as ‘part of the problem’ by front line staff/managers.  

• Families experiencing ‘epistemic injustice’ in Court.  

• Families excluded from Court of Protection hearings.

• Family members in disagreement with each other as to what is best.

• Family members not acting in best interests of person they are supporting.



But I’m Next of Kin! 

• No person designated to make capacity assessments or best interests decisions under MCA in 
most cases.

• Defence in law to acts of care/treatment reasonably performed in person’s best interests (s.5(2)).

• Best interests decision making must involve those caring for the person and others identified by 
the person as important, if its practicable and appropriate.  If this doesn’t occur then the defence 
may not be available 

• Deputies and Attorneys are limited to making decisions that are in P’s best interests (s.4(8)). There 
still might be disagreements as to what these are.



Resolving Disagreements
• Formalising the dispute?

• Complain to service provider
• Complain to CQC
• Complain to Office of the Public Guardian
• Initiate adult protection procedures
• Apply to the Court of Protection

• Request involvement of IMCA or other advocacy service?

• Make of use mediation as an alternative to, or as part of Court of 
Protection proceedings?



Alex Ruck Keene

39 Essex Chambers 

Q&A
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Useful links & references
• Office of the Public Guardian will investigate concerns about use of an LPA or (in)actions of a Deputy 

• Complain to CQC if the person is  detained under the Mental Health Act 1983.

• Local Government Ombudsman for social care

• Health Services Ombudsman – NHS commissioned care

• Evaluation of mediation in the Court of Protection by Lindsey and Loomes-Quinn.

• Guidance on assessing capacity and best interests decision making by 39 Essex Chambers.

• Jeremy Walker (2022) "My son, his mental health and I." Professional Social Work, p18-19, BASW, September

• Keith Brown’s Pamphlet on Next of Kin …

• Joanna, Jon and Ben (Article from Norfolk Safeguarding Adults).

https://www.gov.uk/guidance/report-a-concern
https://www.cqc.org.uk/contact-us/how-complain/complain-about-use-mental-health-act
https://www.lgo.org.uk/
https://www.ombudsman.org.uk/
http://repository.essex.ac.uk/33465/1/Evaluation%20of%20Mediation%20in%20the%20Court%20of%20Protection.pdf
https://www.39essex.com/tag/mental-capacity-guidance-notes/
http://eprints.bournemouth.ac.uk/33829/1/NoK-Booklet-for-interactivepdf.pdf
https://www.norfolksafeguardingadultsboard.info/publications-info-resources/safeguarding-adults-reviews/joanna-jon-and-ben-published-september-2021/

