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Confidence in applying the MCA
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Q1: How confident are you about applying the Mental Capacity Act 
in making best interest decisions? 
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Hold a formal best-interests meeting with other clinical
staff, not only doctors, who are providing care

Consult with family members

Consider whether there is a prospect that the person
may regain mental capacity

Find out about the person's beliefs and values

Offer practical support to help the person to make a
decision for themselves

Determine whether the person is able to make the
decision for themselves

Q2: What steps must always be taken before making a best interests 
decision? (Choose all that apply) 

Steps in best interests decision-making
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Q3: Do you agree or disagree?   The question of what medical 
treatment is in a patient's best interests is ultimately a medical 

question.

Best interests as a medical question
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Q3: Do you agree or disagree?   The question of what medical 
treatment is in a patient's best interests is ultimately a medical 

question.
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Q4: Do you agree or disagree? The question of what is in a patient's 
best interests is ultimately a subjective question; it is a matter of 

what the patient would have done in the circumstances if they had 
been able to make their own decision.

Best interests as a subjective question
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Q. Which aspects of making best interests decisions during the pandemic 
do you find most difficult?



Most difficult aspects



Best interests – asking the right 
(legal) questions

Alex Ruck Keene 



Questions (1) 
• Is it a question of best interests?  

• Does the person have capacity to make it? 
• Would it make a difference if they did? 

• Is it for you to reach the decision as to what it in their best 
interests? 

• Is there an attorney or deputy - and what role do they have? 
• Has the person made an advance decision to refuse treatment?  



Questions (2) 
• How do you think about best interests? 

• Who are you consulting? And why? 
• What if there is disagreement? 

• What if it looks like an option is not available? 
• What basis is it being said that it is not available?  
• What is the best choice that can be made for the person amongst those 

which are available? 
• What are your responsibilities?   



Keeping the voice of the 
person at the centre of your 

thinking
Dr Bryony Kendall

GP, Aintree PCN, Liverpool



Mental Capacity Act 2005 section 4





If someone lacks capacity to make a 
decision and it needs to be made for them, 
the decision must be made in their best 
interests. 

But you still need to listen to them 











Practical challenges during 
the Covid pandemic

Dr Karen Chumbley GP
North East Essex Health and Wellbeing Alliance 

Lead for End of Life Care St Helena
kchumbley@sthelena.org.uk



Individualised decision making

Good documentation



ulrichkarljoho

Best Interest Decisions in prescribing in 
the care home setting

Choosing the least restrictive option



Dr Elisabeth Alton

Named GP Safeguarding Adults
Named GP East Riding and 

N.Lincs CCGs



So, Mr Smith has always 
refused the flu vaccination

How will you proceed with a best 
interest decision when giving the 

Covid Vaccination?



We must explore ‘all the 
relevant circumstances’

What does this mean for us as practitioners?







Talk to those closest to the person 
including carers

• LPA for Health and Welfare
• Family and friends as appropriate
• Carers, paid and unpaid



What would I be thinking about?

• Has their clinical condition deteriorated making them more 
vulnerable?

• If they are not vaccinated will this lead to a restricted lifestyle 
and how will this affect them?

• Would they have been a ‘good citizen’?



Documentation

• How you ascertained Mr Smith’s previous wishes and feelings
• Who you talked to and what their views where
• Why you think the decision you have made is in Mr Smith’s best 

interests



Resetting the 
Barometer 

Ilora Finlay



Being prudent
• Co-production –

joint decisions 
• Prioritise on need –

effective use of resources 
• Do what is needed –

no more, no less, no harm
• Reduce inappropriate variation –

use evidence 



A decision – on balance …. 

Risks
Burdens Benefits



Information to 
make a decision
Vaccinate?
Covid – outcome?
Fall – head cut?
Breathless?
Pyrexia?



You have to take a decision … 
To not admit :
• Examine 
• Capability of family
• Equipment (toileting) 
• How to turn
• Mouth care
• Advice by phone
• Re-visit 

Call ambulance:
• Wait x hours?
• Wait outside ED?
• On a trolley?
• Alone
• Other pathology
• Catching Covid
• Family goodbye at the door



What will others 
do that you can’t?

You know the 
community

You know about the 
family

You listen actively 

You are on their 
territory



Providing guidance for families

https://www.bevancommission
.org/post/covid-19-caring-for-
a-dying-relative-at-home

https://www.bevancommission.org/post/covid-19-caring-for-a-dying-relative-at-home


The Care Quality Commission are 
here to support you

Dr Tim Ballard FRCGP, 
National Clinical Advisor - General Practice, Online and 

Independent Healthcare (Primary Medical Services)
CQC



An update from CQC 
• CQC recognises your enormous positive contribution and the huge 

pressure you are under at this time

• Everyone working in the health and social care system have 
demonstrated professionalism and dedication.

• CQC acknowledges the scale of rapid changes in general practice

• Throughout the pandemic, CQC has not stopped regulating, 
continuing to monitor providers and respond to risk. 



The Approach to Regulation
• The “Traditional Approach”

• Elements of care outside the control of individual providers

• CQCs has worked behind the scenes
• “The Emergency Support Framework” & Transitional Monitoring

• Rapid joint regulatory guidance



The challenge of the change in 
consultation type
• “Overnight” change

• Decrease in Face to Face consultations 
including the most frail

• Challenge faced in relation to clinical 
diagnosis but also to deliver patient centred
care 

• Development of guidance to support Remote 
consultation and the use of “Intimate 
Images”



Questions?



NMCF1@Justice.gov.uk


