
Public Health and Human Rights
‘Valuable people at risk’

National Mental Capacity Forum
Third Covid-19 Webinar

June 3rd 2020





Q2 Examples of striking the balance
• Video and co-working
• Live stream religious services / on line events 
• Video call relatives on staff personal phones / supply tablet / 
• Multiagency cross-boundary working (autism and LD)
• Involvement in mental health settings / producing guidance
• Ensuring hydration /nutrition / challenging DNAR
• ‘Good enough’ 



Q3 Situations - getting the balance wrong 
between protecting public health and 

respecting human rights?



You told us about problem situations:
• Visiting – dying, distressed, mental health, ?PPE – blanket bans 

• Being kept inside /in a room – dementia not moving out of care 

home

• Hospital discharges – no test, no MCA, no DoLS

• DNACPR 

• Restrictive ‘rules’ without authorisation – blanket policies

• Testing - those who lack capacity; why not all 



Welcome - your issues and solutions Ilora Finlay

Adapting and planning for a future Lorraine Currie
Grace Currie

Consent, testing guidance  and public health Kelechi Nnoaham and 
Ilora Finlay

Top tips and resources Chelle Farnan 
Ruby Farnan

The law Alex Ruck Keene

Lessons  learnt - dying and loss Sheila Hollins

Preparation planning and security Keith Brown

Closing remarks Ilora Finlay



Valuable 
‘At risk’       



Valuable 
‘At risk’       



Action webinar 2

Accompanying the 
dying 

One close family contact or somebody important to the dying person at the bedside 
maintain social distancing throughout the visit
Anyone showing symptoms of coronavirus should not visit- risk to others. 
Visitors informed and practical advice (PPE, handwashing, gloves 

single room with handwashing facilities. 
support those visiting at the end of life 
Health Education England guidance 



Where it is confirmed that public health powers are the 
most appropriate option for the person, the PHO will:

(a) receive information about and have regard to person’s past and present wishes and feelings
(b) seek someone appropriate who is close to the person (family member/ involved in care/ IMCA/ key worker, 
to assist in supporting the person to be involved in the process as far as possible
(c) always seek to provide appropriate support to enable the person to make the decision for themselves
(d) as far as possible, help the person to understand what is happening and involve them in each process
(e) consider communication needs of the person and adapting communication accordingly
(f) provide same information to the individual supporting to accord with data protection
(g) when assessing the person, the individual supporting them should attend the assessment, and where 
appropriate assist the person in answering the questions about their health and recent movements

NO MENTION OF TAKING A SWAB



Lorraine and Grace Currie



Importance of maintaining routine









Planner during Covid - 19 















Into the new world



Kelechi Nnoaham
Director
Public Health NHS 
Wales



When to test?
What about consent?
What about those that 

resist?



Matt Hancock 19 May – testing 

“from the start, we have tested symptomatic residents of 
care homes. 

We are now testing all care home residents and staff in 
England, both those with symptoms and those without…”



• Public Health 
Protection  

• COVID-19

• Mental 
Capacity Act

• Human 
Rights 



• Two potentially conflicting priorities – public protection vs. individual’s rights & 
liberty.

• Consent instrumental to achieving both objectives  

• The balance is easier to achieve when:

§ The public protection mandate is overwhelmingly evident – e.g. known 
COVID-19 patient, overtly symptomatic and in contact with vulnerable people
o Intervene to remove person detain person for treatment, monitoring or isolation

§ There’s mental capacity for decision-making 
o Take consent  

• Person without capacity + poses risk to Public Health - action one way means 
DoL, other way means risking public health 

• Best interest of person is key. Over-riding it must be on grounds of overwhelming 
need to protect public health, unachievable in other ways



• Best interest decisions
• Life-saving treatment
• Depriving a person of their liberty
• Hospitals and care homes
• Other settings
• Supervisory bodies
• Emergency public health powers

Deddf Galluedd Meddyliol 
(2005) a Threfniadau 
Diogelu wrth Amddifadu o 
Ryddid (DoLS) yn ystod 
Pandemig y Coronafeirws 
(COVID-19)

https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea
https://www.gov.uk/government/publications/coronavirus-covid-19-looking-after-people-who-lack-mental-capacity/the-mental-capacity-act-2005-mca-and-deprivation-of-liberty-safeguards-dols-during-the-coronavirus-covid-19-pandemic-additional-guidancea


TESTING is not treatment and does not have straightforward ‘public protection’ case inherent in it 

Consent guidance from GMC 

Information
options available to P (including not treat) 

P can understand
Tailor information and check it is understood

If unsure: ?safe to provide treatment ?valid consent
You must ensure you can assess a patient's capacity. 

If a patient lacks capacity to make a decision, consider whether 
remote consultation is appropriate, including whether you can

meet the requirements of mental capacity law.
GMC April 2020 



On line videos



Best interests decision 
All practicable steps to support the person to make the decision for themselves. 
A best interests decision under the MCA:

all the relevant circumstances, 
person’s wishes, beliefs and values, 
the views of their family and what the person would have wanted 
made on an individual basis
no automatic assumptions should be made, even if 2 cases share similar characteristics.

Most would have agreed to testing, for the protection of their own health, and 
others around them.
No cure for COVID-19
Testing an asymptomatic patient at risk of infection, eg before move, can identify 
infection earlier and improve outcomes 



Chelle Farnan Ruby Farnan















A shameless plug for the FutureNHS 
platform and the NHS Safeguarding App

You will need to have a log-
in account, which is easy to 
create via the following link 
https://future.nhs.uk/ and 
then completing the box 

that will be on the right side 
of your screen. 

To date, it has been 
downloaded over 

420,000 times, and is 
now utilised on 

average around 350 
times a day. 

Further information in relation 
to safeguarding can be found on 

the FutureNHS Collaboration 
Platform. 

Additionally search 
the Safeguarding 

Adults App, which 
can be downloaded 
to a smart phone via 

the this QR code.  

https://future.nhs.uk/


The Office of the Public Guardian has implemented a new rapid response procedure to 
help partners in the NHS and local authorities identify if a registered instrument exists for those 
who may lack mental capacity and need support during the coronavirus crisis: 

https://www.gov.uk/guidance/nhs-staff-searching-our-registers-of-attorneys-and-deputies

When someone won’t self-isolate:
https://www.norfolksafeguardingadultsboard.info/assets/COVID-19/COVID-19-NSAB-
MATERIAL/COVID19-Proc-for-Profs-When-Person-Not-Following-Social-Dist-or-Self-Isol-
Guidancev2.pdf

Easy Read information for patients explaining, among other things, taking swabs, needing 
oxygen and using a nasal cannula: 
https://www.leedsth.nhs.uk/patients-visitors/patient-and-visitor-information/patient-information-
leaflets/easy-read

Some nice examples of practical resources …

https://www.gov.uk/guidance/nhs-staff-searching-our-registers-of-attorneys-and-deputies
https://www.norfolksafeguardingadultsboard.info/assets/COVID-19/COVID-19-NSAB-MATERIAL/COVID19-Proc-for-Profs-When-Person-Not-Following-Social-Dist-or-Self-Isol-Guidancev2.pdf
https://www.leedsth.nhs.uk/patients-visitors/patient-and-visitor-information/patient-information-leaflets/easy-read


In relation to hospital discharges in Easy Read:
• https://assets.publishing.service.gov.uk/government/uploads/sy

stem/uploads/attachment_data/file/884747/covid-19-what-you-
need-to-know-about-leaving-hospital-easy-read.pdf

• https://assets.publishing.service.gov.uk/government/uploads/sy
stem/uploads/attachment_data/file/884752/covid-19-when-you-
leave-hospital-to-go-home-easy-read.pdf

• https://assets.publishing.service.gov.uk/government/uploads/sy
stem/uploads/attachment_data/file/884751/covid-19-when-you-
leave-hospital-to-go-to-a-care-home-easy-read.pdf

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/884747/covid-19-what-you-need-to-know-about-leaving-hospital-easy-read.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/884752/covid-19-when-you-leave-hospital-to-go-home-easy-read.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/884751/covid-19-when-you-leave-hospital-to-go-to-a-care-home-easy-read.pdf


SCIE MCA resources (including MCA & COVID-19)
https://www.scie.org.uk/mca/ & https://www.scie.org.uk/care-
providers/coronavirus-covid-19/mca

39 Essex Street MCA Newsletters
https://www.39essex.com/tag/mental-capacity-newsletter/

The MCA Code of Practice
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/att
achment_data/file/497253/Mental-capacity-act-code-of-practice.pdf

Plus some more helpful guidance in carrying out virtual assessments in 
addition to the NMCF webinar
https://tsfconsultants.co.uk/guidance-for-virtual-assessments/

Some other useful resources 

https://www.scie.org.uk/mca/
https://www.scie.org.uk/care-providers/coronavirus-covid-19/mca
https://www.39essex.com/tag/mental-capacity-newsletter/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-practice.pdf
https://tsfconsultants.co.uk/guidance-for-virtual-assessments/




The COVID-19 Legal ABC
As before: 

vThe Human Rights Act 

vThe Equality Act 

vThe MCA

vThe MHA, with caveats:  
• DHSC has identified (in England) ‘cogent reasons’ for departure from Code
• Tribunal procedure 

vAdvocacy duties – IMCA, IMHA, Care Act, SSWB



The COVID-19 Legal ABC

Brand new: 
–The Health Protection (Coronavirus, 

Restrictions) Regulations 
• England- and Wales-specific Regulations 

–The Coronavirus Act 
• Schedule 21: Public Health Officer powers 



The COVID-19 Legal ABC

Changes:
–NHS CHC assessment duties

–The Care Act ‘easements’ – where they apply

–Social Services and Wellbeing (Wales) Act 
‘easements – where they apply



Lessons learnt during Lockdown
Focus on people with learning disabilities

Professor Sheila the Baroness Hollins



Lessons to help recovery after lockdown

• It will be hard to reengage people in previous 
activities - both personally and from a public 
health perspective

• Normal routines and contact with friends and 
family were interrupted 

• Many have experienced their own illness, loss and 
grief

• Fear of death isn’t going to go away
• Talking about death and dying is not optional



Books Beyond Words
Beyond Words creates social stories in 
pictures to:
1. Build on people’s visual literacy
2. Explore how much people understand -

not just facts, but relationships and 
feelings too

3. Empower people and support decision 
making
• This includes death and dying and mental 

health as in this story from ‘When Mum Died’

• Principle 2: “A person must be given all 
practicable help before anyone treats them as 
not being able to make their own decisions” 



Lessons learnt about death and dying
https://booksbeyondwords.co.uk/coping-with-coronavirus

1. Free resources to help you talk 
about death and dying, illness 
related anxiety and other difficult 
topics

2. Wordless stories can be read 121 
or in a small group online

https://booksbeyondwords.co.uk/coping-with-coronavirus


Small groups learn and share 
and support each other

Click here for a guide to hosting an online 
Beyond Words book club meeting

Click here for a guide to joining an  online 
Beyond Words book club meeting

https://booksbeyondwords.co.uk/s/Hosting-BW-bookclub-using-Zoom-full-instructions.pdf
https://booksbeyondwords.co.uk/s/Joining-a-BW-bookclub-on-Zoom-full-instructions.pdf






This new free resource includes 10 
images and suggested questions to 
prompt discussion face to face or 
online with individuals or a small group.



Preparation, Planning and 
Security 

Professor Keith Brown
Director
The National Centre for Post Qualifying Social Work and Professional 
Practice (NCPQSW) and The Centre for Leadership, Impact and Management 
Bournemouth (CLiMB)

3rd June 2020



NB over twice as many LPAs for property and affairs 
compared to health and welfare.

Why is this? 
Personally, I’m more interested in how I’m cared for 
than who spends my money if I lose capacity. 
Surely Covid 19 has reminded us all that we cannot 
predict the future and we should all have an LPA 
health and welfare registered.

Lasting Powers of Attorney



Advanced Care planning and advanced decisions to 
refuse treatment 

• Make your wishes known - you can never 
predict the future. 

• NB can we use the correct language not Living 
will and DNR!!

• Also remember: Advanced Care planning With
the individual and Not For the individual. 



Financial Fraud and Scams

The Power of Persuasive Language reminds us all that Victims are 
not stupid or foolish. 
Rather the criminals are very sophisticated in the way they gain 
the trust of their victims using persuasive language. 
A real issue here for those who are shielding and isolated -
criminals will target them!!

Intrafamillar Financial abuse
Very little research into this and urgently requires research to 
better understand the scale and impact. NB clearly fraught with 
all sorts of ethical dilemmas. 



Freely Available Resources

https://ncpqsw.com/publicatio
ns/advance-care-planning/

https://ncpqsw.com/publicati
ons/the-language-of-scams/



https://ncpqsw.com/publicatio
ns/advance-decisions-to-
refuse-treatment/

Freely Available Resources

https://ncpqsw.com/publications/t
he-mental-capacity-act-
requirements-for-clinical-decisions-
regarding-treatment-and-care/



“Everybody has a story in them that is sacred.”
“ordinary people in local 
communities can do 
extraordinary things when 
they’re given a chance, 
when their voices are 
heard, when they come 
together, when they 
recognize themselves in 
each other.”


