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Obstacles in the 
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Suppose that three patients each inde-
pendently confront the same high-stakes 
treatment decision. Perhaps it is an option 

to terminate a high-risk pregnancy, or to accept a 
blood transfusion after a catastrophic hemorrhage. 
Suppose further that the three patients approach 
their choice in radically different ways. The di-
vergence lies not in the choice made (which may 
or may not differ), but in the pathway followed 
in arriving at it.

P1 is a classic analytical reasoner. She enumer-
ates the potential costs and benefits of each option, 
reviews the probabilities, and makes a decision on 
the basis of her analysis.

P2 does none of that analytical work. She has 
a settled and robust prior conviction that settles 
the treatment question decisively. For her, the path 
she is asked to consider is ethically forbidden, and 
she refuses to be drawn into any weighing up of 
possible pros and cons. When pressed, she explains 
that even to engage in such analysis would be ethi-
cally and religiously problematic: It would be to 
countenance the possibility that she might engage 
in an abhorrent act, and it could have the ethically 
dangerous effect of weakening her resolve to do 
what she is sure is the right thing.

P3 approaches the decision in yet a different 
way. For her, the way forward is decisively shaped 

by her intuitive gut reactions to the two possible 
courses of action. Unlike P1, she finds it difficult 
and distressing to engage in an analytical “totting 
up” on this sensitive and intensely personal mat-
ter; unlike P2, she does not subscribe to a moral 
or religious position with rigidly fixed principles 
that settle the matter. But she trusts her instincts 
and follows them.

For most of us, most of the time, decision 
making about important matters involves some 
kind of hybrid of the approaches taken by these 
three patients. Like P1, we reflect on possible 
outcomes of different choices, but in doing so we 
also rely in some measure on something more in-
stinctive—both in weighing up incommensurable 
goods against one another, and in feeling our way 
toward an overall path of action with which we 
can feel comfortable. Like P2, our deliberation is 
guided and constrained by ethical considerations, 
but typically not in a way that neatly prescribes 
one course of action. Moreover, our ethical prin-
ciples themselves are characteristically rooted in 
some sense of the costs and benefits of adhering 
to them (analytical reasoning) and an emotional 
sense for the consequences of violating them (intu-
ition). So we also share something with P3, insofar 
as our “gut reactions” to challenging decisions 
play a significant role in shaping our deliberative 
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response. But we typically are able to supplement 
our intuitive responses with the forms of reasoning 
in which P1 and P2 engage.

But if real decision making is typically the 
product of a mixed deliberative economy, there 
is risk that our standard techniques for assessing 
decision-making capacity (DMC) tend to focus 
predominately, if not exclusively, on the sort of 
deliberation upon which P1 relies. In a provoca-
tive analysis, Helena Hermann, Manuel Trachsel, 
and Nikola Biller-Andorno have argued that one 
particularly influential assessment instrument, the 
so-called MacCAT-T developed in the 1990s by 
Thomas Grisso and Paul Appelbaum, understands 
“reasoning” too narrowly in terms of analytical 
reasoning. Hermann et al. (2017) claim that the 
unduly narrow standard has two unwelcome con-
sequences. If our assessment of DMC focuses too 
narrowly on analytical reasoning abilities, we may 
be blind to the incapacity of individuals whose 
deficits lie elsewhere. Call this the false-positive 
problem: A patient who can analytically tot up 
pros and cons, but is “neither emotionally involved 
nor appreciative of subjective factors in making the 
decision,” may be wrongly assessed as competent. 
On the other side there is a false-negative problem: 
A patient like P3 might have an advanced ability 
to process complex information intuitively, but 
could be deemed incompetent if she fails to engage 
in the forms of analytical consequential reasoning 
that the MacCAT-T is said to privilege.

Of the two concerns, the false-positive problem 
is the less troubling of the two. In the MacCAT-T, 
the assessment of reasoning stands alongside the 
assessment of “appreciation.” The concept of ap-
preciation is complex in the MacCAT-T, and has 
been variously interpreted, but one aspect of the 
appreciation construct is the ability to recognize 
the ways in which abstract information about 
diagnosis and treatment impacts upon the life 
of the patient. So if indeed there are emotionally 
disengaged analytical deliberators, and if their 
emotional disengagement has the result that they 
fail to reflect on the ways in which the decision 
they face implicates their own situation, then the 
MacCAT-T has the resources for identifying the 
impairments that adversely impact upon their 
DMC. The threat of false positives would, there-
fore, seem to dissipate. Hermann et al. (2017) 

seem to acknowledge as much, arguing only that it 
would be “preferable” to assess intuitive reasoning 
ability independently of the appreciation standard 
as the latter is “ambiguous and variously defined.” 
But, of course, the same could be said of the notion 
of “intuitive decision-making.”

The more serious concern pertains to the risk of 
false negatives. A finding of lack of DMC can have 
important medical and legal consequences for a 
patient. If indeed our best tests for DMC mistake 
intuitive decision making for a lack of DMC, then 
this a serious flaw in our assessment strategies—
not least because of the danger of discrimination 
against persons whose DMC may deviate from 
the established analytical norm in virtue of one 
or another form of cognitive disability.

But if there is indeed a risk of such false nega-
tives, how should we correct for it? Hermann et al. 
propose that the DMC assessor should undertake 
to assess not only analytical reasoning ability, but 
also intuitive reasoning ability. But how should 
this be done? The crux of their proposal is that, 
when working with a patient who has difficulty 
explaining her choice, or who shows a preference 
for intuitive over analytical deliberation, the as-
sessor should “elicit the patient’s intuitions and 
support her in further exploring them” (2017, p. 
320). The aim is to determine whether the patient 
can “participate actively in a reflective process to 
concretize her intuitions.”

This sort of encouragement and support is cer-
tainly to be welcomed. But it is not clear that it will 
insure against the false negatives that it is intended 
to avoid. If we elicit the intuitions of a patient like 
P3, aren’t we in effect inviting her to articulate her 
intuitive response to the decision situation? This is 
something that is already encouraged in the semi-
structured interview format of the MacCAT-T, so 
it is not obviously something new. But it is also a 
task that the relevant patient population is likely 
to find challenging. And what exactly is meant by 
“concretizing intuitions”? Recall: We are looking 
for a way of insuring against false negatives for 
patients who have difficulty or discomfort with 
analytical articulation of their reasons. If they 
can indeed overcome that difficulty and discom-
fort to “concretize their intuitions” discursively, 
that will already be enough to support a finding 
of reasoning ability under the MacCAT-T. If they 
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cannot overcome that difficulty and discomfort, 
then no amount of eliciting will generate the req-
uisite evidence of intuitive DMC. In either case, it 
is not clear why we should expect any difference 
in outcome.

One way out of this dilemma might be to ad-
minister some kind of standardized assessment, 
designed to rate a patient’s ability to process 
information intuitively. Patients who scored well 
on such a test could be deemed competent, even if 
they exhibited a lack of analytical reasoning skill 
and had trouble making their intuitions explicit. 
But this strategy would require us to jettison two 
widely accepted ethical and legal principles regard-
ing the assessment of DMC. First, any standard-
ized test would presumably have to make use of 
generic decision-making scenarios. But the law 
governing DMC is committed to a principle of 
decision specificity—recognizing that DMC may 
be present for some decisions while absent for 
others. A generic test of intuitive information-
processing skills would not fulfill this requirement. 
The second problem concerns the risk of importing 
an “outcome test” for DMC. If I am designing a 
test to assess a person’s intuitive decision-making 
abilities, the obvious approach will be to set a 
number of decision challenges and then determine 
how effectively the subject is able to make deci-
sions, relying on intuitive abilities. But in scoring 
such a test, am I not in effect assessing whether the 
individual comes up with the “right” answer—as 
determined by my lights? This would constitute 
a step away from the focus on decision-making 
process and toward an assessment of a patient’s 
ability to arrive at the correct answer—that is, the 
one that the assessor deems to be correct.

I do not mean to suggest that these obstacles are 
insuperable, but they do raise the question of how 
a serious attempt to assess intuitive DMC could 
work—either in theory or in practice. The larger 
question of political philosophy is whether in fact 
there are good reasons for tests like the MacCAT-
T to privilege the exercise of explicit analytical 
reasoning over other forms of deliberation. I shall 
not here hazard an answer to this question, but it 
is worth drawing attention to one relevant set of 
considerations that bears on it. In law, the assess-
ment of DMC is intended to function, at least in 
part, as a protection for patient autonomy, and as a 

shield against unwanted paternalistic interventions 
(Christman, 2009). As a society, we undertake a 
commitment to respect an individual’s own treat-
ment decision, even if it leads to tragic outcomes, 
provided that the individual has the capacity to 
make that decision. For a patient who expresses a 
preference for a course of action that is high risk 
or contrary to expert medical advice, part of the 
function of the capacity assessment is to ensure 
that the patient has taken on board the nature of 
the risk to which their choice will expose them. If 
a patient cannot take those risks into account, then 
there must be a serious question as to whether the 
purported decision is genuinely competent.

An assessment that relies on the MacCAT-T (or 
similar instruments) has an in-built mechanism 
for gathering evidence as to whether the patient 
has taken into account the possible consequences 
of their decision. Discursive articulation of one’s 
reasoning—what Brandom has called Making it 
Explicit—brings that reasoning process out into 
the open for scrutiny (Brandom, 1994). When 
faced with a patient like P3, who relies entirely 
on “gut feeling” and is unable to articulate her 
intuitive reasoning in discursive form, there is 
no obvious substitute. If the patient’s intuitive 
deliberation is reduced to a black box that neither 
patient nor assessor can access, we are left without 
any means of determining whether the relevant 
range of information has been registered in the 
deliberative process at all. We could accordingly 
find ourselves facing a policy trade-off of sorts: Do 
we opt for an assessment standard that retains the 
privilege accorded to articulable reasons, or do we 
eliminate that privilege in favor of a new assess-
ment standard that leaves important elements of 
the deliberative process essentially out of view?
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